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Fax Message 

To: 12126589480 
Fax: 12126589480 
From: Nyiela F Barret 

Date: 10/5/2012 1:57 PM 
Pages : 1 of 1 9 (including this page) 
Subject: Good Afternoon, 

Good Afternoon, 

Please see the attached from the Hon. Peter H. Moulton. 



Nyiela F. Barret 

Secretary to Hon. Peter Moulton 
111 Centre St. 
Room 838 

New York, NY 10013 
(646)386-5429 
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Supreme Court s Hew York County 
Part 40B 



•X 



in -the Mafe : tes* &£ t&e Application of 

Petitioners. 



Fsr a ataagsieiifc Axfcicle: 7 8 the 

Civil Frastice Lair and Z&il:e&; 



= against- 



HEW YORK 0I*t¥ POIilOB PEPARTM^T^ 



£eapQ&3&nt.*<. 



Max Mo « 114643/11 



Peter II . Moultpii^ Justice 



Petitioners brought this Article 7 8. proceed! ng for an order 
directing the disclosure: of public rec5^<3g toy ths New York City 
Police Department ("the. NYPD' ; } concerning tne death- of: their son, 
.idathieu _h&£ eyre . Respondent croat moves to dismiss; the petition.. 
Respondent also rn.oveo to quash a notice to admit served by 
petitioners while: the petition and motion to dismiss tfere. pending, 
Finally . two proposed amici curiae , : Ci-ty CQuncilTneiTifoar; Brad gander 
and Transportation Alternatives, seek to submit a- joint brief in 
snp port of the petitioners . 
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BACKGUOXim) 

Mathleu Lefevre: was- riding his bicycle .in Bushwick, Brooklyn 
in the: early Miming hours of October 19 , 2011 when he was hit. by 
a truck a L t he ini.ersocl. ion o£ Moscrol c and Morgan Streets ,. 
Lefevre died at trie :scene, He was 30 years, old,. A police 
Invent:! gat ion . ensue d , 

Lefevre' s parents sought to learn about "the c ir c urns t ance s of 
their son' s death by seeking records of the NYOT'.s- invest i g a t i o r i 
through r.he Ereedoni of Information Law ( " FOIL" ) . (POL § 84 et seq. ) 
In a letter dated November 1,- 2011.. submitted to the NYPD by their 
oounssl, petitioners sought a comprehensive array oi documents and 
sthar materials: held by the police, 'department... lil particular, the 
letter emphasised that the liefeyrea wished to see any video 
concerning: the incident held, by the NYPrK By letter dated November 
9 r 2011, the iJYPD acknowledged petitioners* request and stated that 
a: determination -would toe made, within, twenty business days . ; 

The NYPB * s Record Aecese Officer ( w RAO" ) denied petitioners' 1 

'in a. letter dated November 11 1 2 Oil , pe-titionara' counsel: 
wrote to the 1MYPD arguing that the: NYPD ' s -November 9- h response 
was not provid-ed within rive, business .■ days;, ;as required toy POL § 
B9 [a ) (a } . The petitioners' letter asserted that the failure to 
t ±me iy respond would be treated as : a Viori^LrueLive denial . " This 
prompted a response from the NYPD pointing out that the November 
9 ltl letter MS: timely, in that. Hovsmber 3' h , elect ioh day, was not 
counted a.~ ia ''business day , *■ 
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FOIL request by letter dated Dec ember 9 f 2011. The- letter states 

three grounds fox: the denial.: 

The NYPD' s investigation o£ tills matter is 
ongoing. As such,: the records yon requested 
are exempt from disclosure pursuant to POL § 
87 {2} (o) (i) and. (11) , Moreover" Information in 
the records is also exempt from disclosure 
pursuant to PGL § 87(2) (b) and SB 12). . 

Section 8 7 {2} (e) (i ) and { i i } in^d in the: December 2011 

letter, state in: rel evant pa.rh: 

Each agency, shall, i n accordance with its 
published, rule a, make available for public 
inspection and copying all rseards., except 
.that such, agency may deny access to records or 
portions thereon thatt 

k * * 

'(e) art! compiled :f:or law- enforcement purposes 
and which, if disclosed, would, 
(i) ^interfere with law enforcement 
investigations- or judicial proceedings ;: 
Hi) deprive a person of a right, to a fair 
trial or impartial adjudication:. 

The third ground tor nondisclosure invoked in the Letter 

arises from- POL f 87 (2) (b) . This: section state* that public 

records shall he made available for inspection and copying except 

in cases where: 

if" disclosed would, constitute- an unwarranted, 
invasion of personal privacy under the 
provisions: of [POL J 89(2) ]" . 

POL § 3 $ ( 2 ) provides a. non- exhaustive list of "unwarranted 



invasions- .of- personal property. xhe December 9> b letter does, not 
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specify which of these i was ions of personal proper Ly would be 
caused by petitioners' FOIL- request.. 

By letter .dated December 12 , 2011, petitioners 
administratively appealed the denial of access- to the records 
concerning Lefevre s death, Pursuant to POL § 8 9(4) [a) T the HYPD 
had, tan business days Lo respond to the appeal, This period 
elapsed- on December- 21 -, 20X1, and- petitioners brought, the ins taut 
proceeding on December 3 0., 2011. 

On : .December" 29. f .2:011, two days: after the elapse of the appeal 
period but before the: filing of the. petition in this proceeding, 
the NYPD responded Lo the appeal by letter in which the Appeals 
Qffiser : grsntea- the petitioners^ appeal and. remanded the matter to 
the RAO, "to access., the : ^requested, records.."' It appears that the 
term. *-t;o access* in this context -means that the -records- wouid.be 
produced , enough perhaps in redacted farm. This letter arrived at 
.petitioners'' counsel's office after the filing of the instant 
.Article- 7F5 proceeding., 

..According to ^respondent , the criminal, investigation was 
completed on. January 4, 2012. The relevant materia la were then 
turned to NYPD counsel for review prior to production 

By letter dated: January 2 , 2 012, the -RAO inf ormed, the 
petitioners that the HYPD's Accident Investigation Squad: ("ATK !f \ 

4 
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ha<i concluded Its investigation-. The letter provided IbB pages of 
documents . and four video f A \eo . 

In its: motion to "dismiss ,, dated February 9 > 2012, the MYPD 
states that "the RAO issued a FOIL determination- grant ing access-; t. o 
each ahd every' record located by the Respondent pursuant, to & 
diligent .search . •' 

This: statement has been undermined by the nypjv =• supplemental 
production nf items, not included, in the January 20, 2012 
production. 

On February 17 f 2Q±'?, f the NYPD provided photographs taken by 
police pho 1: og r apher s at the scene . According to the MYPD, it 
inadver t ent ly produced two copies" of a video" oh January 2 0— , 
instead of providing the: photographs. 

On Marsh 26. 2012, InYPD completed, its production of the memo 
dookb of officers involved in the investigation, The: iiYfiD : contends 
that it ;was unable "to. provide, the' memo.- books without the shield ■ 
nuiTiherB of the officers .1 n question. It: is unclear from 
respondent ' b motion: papers why the. -identities of police of f icers, 
involved in a foous-ed, .finite, investigation of a single traffic 
incident are, not readily ayailaijle to respondent;. In any -event, 
this identifying; information, was- provided by petitioners' counsel 
.in -a. '.letter dated February 17, 2 012, and all the log books were 

5 
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turned over more than a month latter. 

On April IS .. 2012 , the day -before oral argument on the 
petition and the motion, the: JHY-P-D- produced two. audio files to 
petitioners,. These audio flies were not the; same as previously 
produced transcriptions of the files , but that discrepancy i s 
.^plained .by the fact that the: audio files: include trahsnrlssipns 
that do not pertain to the Incident . Respondent's counsel states 
that she attempted to xedact the audio f iles to pare them down only 
to the relevant portions , but that, the process was laborious and 
the petitioners* urgency in demanding the records caused her to 
provide- the complete: 'transmissions. The transcriptions provided on 
January 20 are not verbatim,: and instead use a partial shorthand 
containing radio techniciaii abbreviations and symbols . 

Petitioners also contend that one: of the videos that- -was 
included in the January .2G th .production wasr unreadable", snd that the 
software necessary to read the video was also within, the ambit., of 
their POX^ .request. Respondent^ B_ counsel, informed petitioners f 
coirnae ! that the correct software was <3ePVision Codec.- Because the 
tape was obtained from a third. narty' s. surveillance camera*, the 
MYPD ..states that it had' no obligation to : provide; the; Geovisioh 
Codec software to petitioners , and indeed would nave violatad 
copyright, laws had it done, so, NYPD relied on otie of its: officers-'' 

6 



10/5/2012 1:57 PM NYSOCA -> - Page 8 of 19 

personal laptops to view the tapes.,, and NYPD ' s counsel at least 
initially invited petitioners' counsel to view the: -tapes at the: 
HYFD f s of fi oes . Petitioners aver that this of f er " was later 
rosoinciecl- 

Because of- these subsequent productions, the- court directed 
the^ parties to supplement their- : submigsi.Qng : after oral argument on 
April 19 . .In. Its papers, respondent asserts that it has now 
provided all records within the ambit of petitioners 1 FOIL request, 

DI SOTS S ION 

A „ Motion for Leave to Fil£ Aral cue Curiae 

Memorandum in support of Kefcifcionsace 

Two proposed amlei curiae. City Counciimernber Brad Lander ana 

Transportation Alternatives (*amiei*) :t to -submit- a joint brief 

in support .of the petitioners , Amici seek: to bring to this, court' e 

attention the aif faculties individuals and; organisations have had 

in obtaining via. FQlirpolie© records of foicyclei—ehicie collisions.. 

Aiuici state that the. ilYPB ref lexively invokes "blanket"' FOIL 

exemptions without, any case hy case analysis of the atsplicability 

of the exemption to- a ^iven. .FOIL request. Am i a i LarLhcr deplore 

what they characterize as. the: .NYPD ' n. consistent use of the media to 

"blame the victim" in vehicle/bicycle accidents . There is also a 
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minor theme in araici' s papers that the NYPD and District; 'At' torneya 
fail to vigorously investigate and prosecute operators- of motor 
vehicles who injure or kill bicycle riders, The proposed 
memorandum of law is supported in part by an Affidavit; of Juan 
Martinez , an attorney at -Transpor^atiQn Altsriiatives, who recites 
several instances where that organization: was allegedly stymied in 
;s€£&irig- police records of bicycle. /vehicle accidents . 

The court, respectfully declines ami ei ' s submission . This 
proceeding concerns a revi ew of trie NYPD ' s response to two 
petitioners' FOIL requests, in the context of Article 78 ; which 
allows, for review of agency action in an: expedited proceeding where 
discovery is discouragsd. Amici raise important: issues, but they 
are not issues that are .dletarminatiye of "" the Lefevre's challenge to 
the Police Department"" s production. 

In any event ; petitioners' counsel have competently ;set forth 
"their case:, in their papers: they have iec i ted the. facts of the 
L-eFevres' foit, request and measured the MYPD' s response to that, 
request- against- applicable precedent and the: public, policies :that 
underlie FOIL , 

B> Motion to Quash T#tl tinners * Notice to. Admit 
Petitioners served respondent with a notice to admit- before 

8 
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respondent's motion to dismiss was decided by the court , and before 
there was any de t e rmi na t i on that there would be a hearing in this 
matter- Accordingly- it. is premature. liven if the notice to ..admit 
was timely. 1 1. s content is palpably improper. Notices to admit 
should be designed, to eliminate issues about which there will not 
bo a dispute at- trial. ( HSBC Bank USA , Kf-/A, v Halls, 38 M>3a 718 
[2a Dep'' t 2012] .1 The instant notice to admit seeks admissions 
■about a number : Of contested issues :J including whether respondent 
has a blanket policy of, denying fO'i t., requests that pertain, to 
traffic accident records where, an. .investigation remains: open:, A 
notice, to admit, is proper only where counsel serving the notice- to 
admit seeks admissions on matters about which she ^reasonably 
.believes, that, there can he no substantial, dispute at. trial, " ( CPLR 
3123 The court Reclines to pnine the requests to bring them into 
conformity with 3123. ( E.g. Kimmel v Paul, We iss. Riflond, 

■ Wharton & Garrison :,, 214 AD 2d 453 fl^ Dep't 1995},} 

C, Exhaustion of Aehain-i s nr at i ve Remedies 

as a .threshold, matter, respondent argues: that the: petition 
should be dismissed" because petitioners failed to exhaust their 
administrative remedies , This argument fails-- Under FOIL, an 
agency has- ten business days to .respond to an administrative 

9 
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appeal , (POL § 8 9 [4] [a] . } Jr. Is undisputed that the appeal was 
not decided until December 29 , 2 1 1 f two days -after the- deadline; 
for. a. decision on appeal., Whan the ten days elapsed, petitioner© 
ware entitled" to: treat the *n£Pp';s: silence as a constructive denial.. 
{ Council- Of Recrulated . Adult L.iq . .Lisensees v New York Git y Police 
DC'D ' t . 3 00 AD2Q 17 [2* c Hep' t 2002} . ) 

B s TJie .Petition -and the; Motion to. JD^s^sb 

The purpose of the Freedom of In forma*: ion Law is to further 
governmental transparency and . protect the public * s right to^ Know, 
Accordingly/ any FOIL exemptions are interpreted narrowly. ( See 
Matter gf jBskswitE v fierio, 11 -HOd. 43 , SI [^SOSl . } The: harden, on 
proving any exertion rests with the NYPD . Id. at 50.1 The NYPD 
a\ay not rely on blanket assertions of exemption, at least, there 
the petitioners are not individuals facing pending criminal 
Investigations.. (Compare Matter oi Carnevale. y. Citv of Albany , 68 
AI33d IS 9-0 [3^* Bep f t 2.0 ag] with Hat tar; of Legal Aid Socy ■ v : Mew York 
City Police -Department -, 274 M2d 207 IV* Bep't .20 da}' ,. Iv denied BB 
NY 2d 956.) 

: According to Detective Gerard Sheehan, who: -was assigned to 
investigate the death of Mathieu Lefevre:, the NYPD completed its 
investigation of the incident, when it obtained and viewed the 

10 
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Surveillance video from a : nearby- storage facility located, near the 
accident :site on Deaember 18, 2 011 . 2 According to Detective 
■Sheehan,. the NYPD ..baa. been, unable to immediately contact the owner 
of the. storage facility in order to get a: copy of the video . Once 
NYrf.5 personnel were able to view the video,; they confirmed th« 
truck driver"' s account- : of the incident , according to Sheehan, He 
concludes : 

Had the video: depi cled a version : inconsistent 
with the driver 7 s; statements with, regard .to 
the driver 's [deni al of.], knowledge that, he 
struck someone;, criminal charges could havc 
been brought, against the driver. However a 
review of the video did hot "disclose nuch 
inconsistencies.. 

(Affidavit. of : Gerard Sheehan, -sworn to on Peforuary 21-, 2012., ■% 6..) 

Thi^ explanation sufficiently demonstrates that production, of 
the file prior to December 2011,.; might have ^interfered with 

law finforceitteiit investigations 1 or judicial proceedings . " (POL % 
57 (2) r e ) { i) . ) As the NV'PD was considering charging the driver, 
public disclosure of its records could have compromised its 
investigation by exposing what, the mypd kru^.w abouL the incident and 
poisoning potential leads for further investigation.- Accordingly, 
the, mm- has- demonetraced; that It had -a. specific, good faith .jsasis 

Vn.i a xm apparently the; sarue video that, petitioners had 
difficulty viewing,. 

11 
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for finding its: records were exempt from fOlh . NVP;)' & legal staff 
was also entitled, to -a few days after December IS, 2011* to review 
the records before production, 3 

However", the record before the court: demonst rates; that the 
NYPD needlessly delayed handing, over the documents- and other 
materials. Willie it is clear that the NYPD had: determined to 
provide its- record?- to petitioners, as of December 29 ? 2011, it. is 
unclear why the MY Pi) waited until January 20, 2012 to make "Its 
first production. Additionally as noted above , the NYPD 
GGmpoundgd the delay of zhis late production by f ailing to provide 
items that it should have initially provided. The -failure to 
provide photo graphs appears to have been a exmple mistake. 
However,, there is no adequate, explanation regarding- the NYPD' s 
purported inability to determine the officers whose log books might, 
have: had relevant -information about the incident. Therefore there 
is no .justification in the. -record before the court: f or the delay 
that ensued :-£rora this- excuse . 

' The KYPD also argues that as the: driver -was at :rlsK of 
criminal prosecution prior to Dee: ember 18 , 2011 the release of 
the: file could have: led. to dissemination -of trie video and other 
materials , potentially leading to public vilification of the 
driver thereby- potentially depriving him of -his- "right to a fair- 
trial or impartial adjudication." (POL ;§ 87 (2) (e) (ii) . } This 
argument is plausible but it is not adequately supported by the- 
NYPD-' ;H f actual showing before: 'the court 
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The delay in providing the audio tapes appears to have arisen 
from a goad faith effort by NYPD ' s counsel to excise irrelevant 
material. The delay in providing the audio tapes is mitigated 
somewhat by the fact that- partial t r an s c r i p t i o n s 01 t. he relevant 
audio was provided In the initial production, 

While, these delays In production were longer than, necessary, 
■and. -were no doufet more than, agonising to petitioners,, the HYPD/s 
..records have now been produced. Even where there ha& been such 
delay, the Eixs:t Department has held., that a. petition, must; be 
dismissed- as- moot when, the" respondent provides records responsive 
to the request during" zh& pendency of the proceeding. ( Matter of 
Tellier v New York City Po lice Dep ?: t f 267 AD2d 9 [1 SE Dep't 1999] . ) 
That is especially; true here . where the.; MY-PD agreed to produce its 
records "before this proceeding was 1 filed-. { See Stop the Madrassa 
ebnrnturiitv Coalition v Mew York City Deo't of Sduc. , 20 Misc3d 
11 16 [A] [SUp.. Ct. New York CouiiLy 200S i .} 

E. Attorneys * Fftftg: 

Attorneys fees axe Available pursuant to POl .§ 8 9(4 } (c) where 

a party has; "saibBtaiitiially prevailed* and 

i. the agency had no reasonable has! s for- 
denying access.; or 
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ii . the- agency failed Lo respond to a reguest 
or appeal, within the statutory - time.. 

While petitioners, have demonstrated that respondent: ;f ailed, to 

timely respond to I ts appeal/ It ■cannot: show that it * uba tout i ally 

prevailed in fchia ..action:. That:; is fecanse: the mypc had taken steps 

to: bsairi production .responsive to petitioners * FOIL .r&qxie&t. / prior 

to the: filing of this action. ( Cf . Matter of New York State 

Defenders Ass ' n v Hew. York State Police , 87 AEGd 193 [3d. Dap' L 

2011] [attorneys •' fees caii be awarded where dociMients: respbiisive. to 

a FOIL x.eqiifi.at" are produced for tne first- I i n\e ar, an attachment: to 

the answer lo prt.it ior-j ■,,) Unless the production is caused by the 

li-tig.at.ipn:, a. petitioner - is not consider ed : to have " sufostant ially 

prevailed* in the litigation. (See Matter o£ Freiaiand v Maluiiev, 

1 -1 B AD2d .314 [3 T - Dep^-t ISSSj ; Stop the. Madras sa, GUDra, 2 Misc3d 

1116 [A] . ) 

Far the reasons stated, it is -ORDERED that 1} the motion, toy 
amici curiae to: submit a memorandum in support of petitioners is 
denied; and 2= J respondent's motion to quash ■ petitioners ' no Lice Lo 
ad-tnit .i : s g r an t e d ; and . 3 } respondent: ' s cross- mo t ion to d'ispi s. s - ■ is 
granted to the extent that this proceeding is moot. It is further 
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ADJUDGED that the petition is den i ed as moot and the -proceeding- is 
dismissed. This constitutes the decision, order, .and., judgment at 



cue court. 



Date: October b , 2 012 




AJSC 
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NEW YORK COUNTY 
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